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STATEMENT OF INTEREST OF AMICUS CURIAE
Amicus curiae, Michigan Defense Trial Counsel (MIDTC), is a statewide association of
attorneys whose primary focus is the representation of defendants in civil proceedings.
Established _in 1979 to enhance and promote the civil defense bar, MDTC accomplishes this by
-'f.'acilitating discourse among and advancing the knowledge and skills of defense lawyers to
improve the adversary system of justice in Michigan. MDTC appears before this Court as a
representative of defense lawyers and their clients throughout Michigan, a significant portion of

which are potentially affected by the issues involved in this case.
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INTRODUCTION AND REASONS SUPPORTING APPEAL

STATEMENT OF FACTS
MDTC adopts the statement of facts contained in defendants/appellants’ application for
leave to appeal.
STANDARD OF REVIEW
MDTC agrees with the standard of review stated in defendants/appellants’ application for

leave to appeal.
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LEGAL ARGUMENT
L Jurisprudential Significance of this appeal.

This appeal pertains to a published Court of Appeals decision that rewrites the statutory
text of the medical malpractice discovery rule, MCL 600.5838a(2), by converting the objective
“should have discovered” language to a subjective “actually discovered” standard. It dispels any
requirement that a plaintiff exercise reasonable diligence in discovering a claim, thus permitting
a plaintiff to adopt a “head-in-the-sand™ approach, and negate any period of limitation by
claiming, “I did not know.” Such a ruling is not only contrary to this Court’s decisions in Solowy
v Oakwood Hos? Corp, 454 Mich 214; 561 NW2d 843 (1997), and Moll v Abboit Laboratories,
444 Mich 1; 506 NW2d 816 (1993), it is inconsistent with the Legislature’s purpose in enacting
tort reform measures, and its express requirement that the plaintiff demonstrate that “as a result
of physical discomfort, appearance, condition, or otherwise, neither discovered nor should have
discovered the existence of the claim at least 6 months before the expiration of the period
otherwise applicable to the claim.”

Beyond the scope of medical malpractice, this judicial alteration in a published opinion of
the commonly used standard “should have,” has the potential to affect amy cause of action
containing this objective standard. There are 29 statutes containing the phrase, “should have
discovered.”’ There are 136 statutes containing the phrase, “should have known.” And there
are numerous common law doctrines that employ the standard. See, for instance, premises
liability. Stitt v Holland Abundant Life Fellowship, 462 Mich 591, 597; 614 NW2d 88 (2000).
The Court of Appeals opinion in the instant case, which has the potential of altering many

different areas of law, should not be allowed to continue as binding precedent.

! See Exhibit A.
2 See Exhibit B.
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1L MCL 600.5838a was enacted by the Legislature as part of a comprehensive measure
of tort reform.

In the mid-80s, the Michigan Legislature was dealing with a state in a state of legal crisis
as a result of increased lawsuits. One area of particular concern was medical malpractice
liability, which had seen an increase in lawsuits of 150 percent in just six years, causing medical
malpractice insurance rates to double and some doctors to stop providing care in the riskiest of
specialti(-:s.3 In response, the Legislature in 1986 passed legislation to curb lawsuit abuse.*

These changes not only benefit[ted] doctors but also improve[d] patients’

access to care. Moreover, they reduce[d] the practice of defensive medicine,
which in turn lead[] to better and more affordable health care.’

“Since the mid-1980s, there have been three major packages of general, non-automobile
related tort reform legislation.™ In 1986, the Michigan Legislature passed Public Act No. 178,
which amended the Revised Judicature Act. This legislation contained provisions applying
strictly to medical malpractice actions.” One of these provisions “[almended the act’s statute of

8

limitations provisions by revising the time when a claim would accrue.” The statute of

Jimitations was revised again in the 1993 tort reform legislation.” See 1993 PA 78.

* Center for Legal Policy at the Manhattan Institute, Trial Lawyers Inc., Michigan Update, No. 4.
gune 2008, p 2, attached as Exhibit C.

Id
> Jd at 5, citing Daniel Kessler and Mark McClellan, Do Doctors Practice Defensive Medicine?,
Q REV ECON Fin (May 1996).
® Legislative Service Bureau Research Services Division, Legislative Brief, History of Tort
Reform in Michigan (February 2006), attached as Exhibit D.
7

Id p2.
8 Id p 3. Generally, medical malpractice actions are governed by a two-year statute of
limitations, pursuant to MCL 600.5805(6):

(6) Except as provided in this chapter, the period of limitations is two
years for an action charging malpractice.

MCL 600.5805(6) has largely remained unchanged. However the statute governing accrual of
medical malpractice claims, MCL 600.5838a, has been altered significantly.
; :

Id p4.
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Prior to the adoption of the amended medical malpractice accrual statute, MCL
600.5838a, Michigan recognized the “last treatment™ doctrine, which permitted a plaintiff to
bring suit long after the claimed act of malpractice as long as the doctor continued to treat. See
Morgan v Taylor, 434 Mich 180; 451 NW2d 852 (1990). As explained by dissenting Judge
Whitbeck, and quoted with approval in Levy v Martin, 463 Mich 478, 485; 620 NW2d 292
(2001),

[Ulnder the rationale of the last treatment rule, a patient was (before the
amendment of [MCL 500.5838(1)] making it inapplicable to medical malpractice
claims) entitled to rely “completely” on the health professional and not inquire
into the effectiveness of the health professional’s measures prior to termination of
the relationship . . . . A patient who attended a periodic examination and was not
diagnosed with any medical problem was under the rationale of the last treatment
rule provided with an “assurance” of good health that induced the patient to take
no further action to investigate the pertinent health matters until the next periodic
examination.

The Legislature eliminated the last treatment doctrine in 1986 by adopting MCL
600.5838a. Prior to the amendment, the accrual statute relevantly read, “A claim . . . accrues at
the time that person discontinues treating or otherwise serving the plaintiff in a professional . . .
capacity as to the matters out of which the claim for malpractice arose, regardless of the time the
plaintiff discovers or otherwise has knowledge of the claim.” Morgan v Taylor, 434 Mich 180,
185-186; 451 NW2d 852 (1990). “For acts or omissions giving rise to a claim of malpractice
occurring after October 1, 1986, the claim accrues on the date of the alleged act or omission
giving rise to the claim.” Solowy v Oakwood Hosp Corp, 454 Mich 214, 220; 561 NW2d 843
(1997). MCL 600.5838a clarifies that claims accrue at the time of the act or omission that is the
basis of the claim regardiess when a plaintiff discovers the claim:

For purposes of this act, a claim based on the medical malpractice of a
person or entity who is or holds himself or herself out to be a licensed health care

professional . . . accrues af the time of the act or omission that is the basis for the
claim of medical malpractice, regardless of the time the plaintiff discovers or
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otherwise has knowledge of the claim. . . . [MCL 600.5838a(1) (Emphasis
added)].

In Gebhardt v O 'Rourke, 444 Mich 535, 542; 510 NW2d 900 (1994), this Court noted
that an accrual provision containing identical language, MCL 600.5838, was different from
traditional tort concepts of accrual, which require all elements of the tort to exist:

Previous case law has confused the application of the statute by inserting
traditional tort concepts of “accrual” into the clear statutory scheme. The normal
rule in tort law is that a cause of action does not accrue until all elements of the
tort exist. Section 5838 expressly rejects this rule by providing that accrual
occurs without regard to whether the client’s malpractice claim is ripe.

* ok o

Clearly, the Legislature voiced its intent when it amended § 5838 in 1975,
adding the words “regardless of the time the plaintiff discovers or otherwise has
knowledge of the claim” to the end of the first part of the section. . . . Lack of
ripeness, i.e., that not all the elements of the tort have been discovered, is
irrelevant to the two-year limitation period. [/d at 542, 543-544]

In McKiney v Clayman, 237 Mich App 198, 203; 602 NW2d 612, 615 (1999), the Court
of Appeals noted that the 1986 enactment of MCL. 600.5838a:

reflects the Legislature’s desire to focus on the accrual date of the medical
malpractice claims on the occasion of the act or omission complained of, and the
Legislature’s clear rejection of the notion that the existence of a continuing
physician-patient relationship by itself could extend the accrual date beyond the
specific, allegedly negligent act or omission charged.

Thus, appellate courts have recognized that the Legislature took clear measures to limit
the time in which a plaintiff could bring suit. While MCL 600.5838a(2) contains a six-month
discovery rule, the burden is on the plaintiff to establish that he or she could not and should not
have discovered the claim within the relevant timeframe, and restricts the means by which the
plaintiff can make this showing;:

fAln action involving a claim based on medical malpractice may be
commenced . . . within 6 months after the plaintiff discovers or should have

discovered the existence of the claim . . . . The burden of proving that the
plaintiff, as a result of physical discomfort, appearance, condition, or otherwise,

4
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neither discovered nor should have discovered the existence of the claim at least 6
months before the expiration of the period otherwise applicable to the claim is on
the plaintiff. A medical malpractice action that is not commenced within the time
prescribed by this subsection is barred.

The means by which a plaintiff must demonstrate that he or she neither discovered nor
should have discovered the claim, which is limited by statute to “physical discomfort,
appearance, condition, or otherwise,” was likewise added by the Legislature in 1986. Solowy,
supra, 454 Mich at 231 n 8.

III.  Case law interpreting the discovery rule has required the plaintiff to show due
diligence in discovering a claim.

The discovery rule can apply when an element of a cause of action, such as damages, has
occurred, yet is not discoverable by the plaintiff even with reasonable diiigence. Doe v Roman
Catholic Archbishop of the Archdiocese of Detroit, 264 Mich App 632, 640; 692 NW2d 398
{2004). Under the discovery rﬁle, the statute of limitations “‘begins to run when the plaintiff
discovers or, through the exercise of reasonable diligence, should have discovered a possible
cause of action.”” Id. (citation omitted). Whether a plaintiff, through the exercise of reasonable
diligence, should have discovered a possible cause of action is determined by an objective
standard. Levinson v Trotsky, 199 Mich App 110, 112-113; 500 NW2d 762 (1993). The plaintiff
need only be aware that a possible cause of action exists, not that a likely cause of action exists.
Gebhardt v O 'Rourke, 444 Mich 535, 544; 510 NW2d 900 (1994). The plaintiff has a duty to
diligently pursue any legal claims. Moll v Abbott Laboratories, 444 Mich 1, 29; 506 NW2d 816
(1993). “Once a plaintiff is aware of an injury and its possible cause, the plaintiff is equipped
with the necessary knowledge to preserve and diligently pursue his claim.” Solowy v Oakwood
Hosp Corp, 454 Mich 214, 223; 561 NW2d 843 (1997).

In Moll v Abbott Laboratories, supra, this Court applied the common-law discovery rule

to the statutory period of limitation in a pharmaceutical products liability action. The common-

5
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“law discovery rule has been largely (if not completely) abrogated. See Trendadue v Gorton, 479
Mich 378, 390-391; 738 NW2d 664 (2007). However, the principles discussed in Moll
pertaining to nearly identical language used in rthe statutory discovery rule in the instant case
bear consideration. This Court in Mo/l reiterated the rule as follows:

[TThe statute of limitations begins to run when the plajntiff‘ discovers or,

through the exercise of reasonable diligence, should have discovered a possible
cause of action. [/d at 5.]

The Court of Appeals in Moll, much like the Court of Appeals in the instant case,'® had
changed the standard to one more lenient to a plaintiff:
[A] plaintiff’s cause of action does not accrue until the plaintiff discovers

or through the exercise of reasonable diligence should have discovered that the
plaintiff has been injured and what a likely cause of the injury was. [Id. at 11.]

This Court rejected the Court of Appeals’ revision, stating:
The Court of Appeals interpretation increases the period before which a
plaintiff’s claim accrues under the discovery rule because a “possible cause of

action” generally will be discovered before a “likely cause” of injury. [Id. at 21-
22 (emphasis added).]

This Court noted that the “likely” standard adopted by the Court of Appeals erroneously
raised the level of certainty with respect to causation from possible to probable. Id at 22. It
concluded that this incorrectly raised level upset the balance between the judicially created
discovery rule and the legislatively mandated statute of limitations because one of the purposes

of periods of limitation is to penalize plaintiffs who have not been industrious in pursuing their

19 In the instant case, the Court of Appeals stated:

[Tlhe legislature chose the phrase “should have” rather than “could have”
I the statutory text. According to the New Oxford American Dictionary (3rd ed),
“could” is “used to indicate “possibility” whereas “should” is “used to indicate
what is probable.” (Emphasis added). Thus, the inquiry is not whether it was
possible for a reasonable lay person to have discovered the existence of the claim;
the inquiry 1s whether it was probable that a reasonable lay person would have
discovered the existence of the claim. [Jendrusina v Mishra, _ Mich App
5 NW2d  (2016), slip op at 2 (footnote omitted).]

6
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claims, while another is to encourage claimants to investigate and pursue causes of action. Id.
at 22, 23. This Court further cautioned against applying a subjective standard to “discovers, or
through the exercise of reasonable diligence, should have discovered,” stating that such a
standard would allow a plaintiff “to legally forestall suit until the time she is convinced that she
is injured,” and noted that “the date of such ‘discovery’ will be completely under the control of
the plaintift.” Id at 18. Instead, this Court held that “should have known” was an objective
standard based on examination of the surrounding circumstances:

While the term “knows” is obviously a subjective standard, the phrase
“should have known” is an objective standard based on an examination of the
surrounding circumstances. Consequently, we find that a plaintiff’s canse of
action accrues when, on the basis of objective facts, the plaintiff’ should have
known of an injury, even if a subjective belief regarding the injury occurs at a
later date. [Id at 18.]

This Court concluded that once a plaintiff discovered an injury, the plaintiff had the
statutory period to consult with the legal and medical community about the claim and resulting
damages. Id. at 20.

In Justice Boyle’s partial concurrence, she opined that a plaintiff need not discover each
element of a claim before the claim accrues:

[A]doption of a standard that deferred accrual until plaintiff knew, or
could reasonably be expected to know, of the defendant’s breach of duty, or until
the plaintiff had reason to suspect, or was aware of facts that would have alerted a
reasonable person to the possibility, that a legal duty to him had been breached,
would go far to eliminate the statute of limitations as a defense separate from the
denial of a breach of duty. . . . In short, a plaintiff need not know she has suffered
an invasion of a legal right before a cause of action accrues. [/d. at 31 (BOYLE, J,
Concurring in part and dissenting in part) (internal citations omitted).]

She further opined that a subjective standard would negate the requirement that a plaintiff
be diligent in pursuing claims:

[T]he notice of cause cannot await a subjective belief in the linkage
between injury and cause in fact. To delay operation of the discovery rule to this
point would emasculate the diligence requirement of the rule. Nor, for the same

7
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reason, is it necessary that the plaintiff have a definitive professional opzmon
regarding the injury or its cause. [ld]

In Shawl v Dhital, 209 Mich App 321, 324-325; 529 NW2d 661 (1995), the Court of
Appeals applied the Moll Court’s “possible cause of action” standard to MCL 600.5838a(2). In
that case, the decedent first sought treatment in 1983. Biopsies performed in 1983 and 1986
were misdiagnosed. The décedent and his plaintiff father learned in 1988 that the cancer had
spread. The plaintiff filed a lawsuit on January 3, 1990. The trial court denied the defendant
doctor’s summary disposition motion, which was premised on the claims being barred by the
statute of limitation. On appeal, the plaintiff argued that the earliest he could have discovered
the doctor’s negligence was during the doctor’s May 31, 1990 deposition. The Court of Appeals
rejected this argument:

[Pllaintiff’s argument misapprehends the “possible cause of action”
standard for the discovery rule in Moll, supra. Under this test, a claimant is
deemed aware of a cause of action when the claimant has knowledge of an injury
and its “possible” cause, thus encouraging claimants to investigate diligently and
pursue causes of actions in harmony with the policies underlying the statute of
limitations. Consistent with this rationale, a claimant need not be aware of the

details of the evidence by which to establish his cause of action. [Id. at 326-327
(internal quotations and citations omitted, emphasis added).]

This Court in Gebhardt likewise applied the Mo/l standard to the statutory discovery rule
containing identical accrual language, MCL 600.5838. Gebhardt, supra, 444 Mich at 545. A
plaintiff is deemed to have discovered a cause of action when the plaintiff discovers, or through
the exercise of reasonable diligence should have discovered, an injury and its possible cause. Id.
The plaintiff need only be aware that she has a possible cause of action, not that she has a likely
cause of action. /d at 544. “Once an injury and its possible cause is known, the plaintiff is
aware of a possible cause of action.” Id at 545.

In Solowy v Oakwood Hosp. Corp., 454 Mich 214, 219; 561 NW2d 843 (1997), the

plaintiff argued that the standard applied in Moll and Gebhardt should not be applied in the
8
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context of medical malpractice. This Court disagreed. In that case, the plaintiff was examined
by a physician and told that an ear lesion was either the return of cancer or a benign lesion. If the
lesion was cancer, the plaintiff would have a cause of action against her previous physicians.
The plaintiff did not determine that the lesion was, in fact, cancer until a month after the initial
examination. The plaintiff brought suit within six months after the cancer was confirmed, but
more than six months after the initial examination. The defendant moved for summary
disposition arguing that the six-month period started to run after the plaintiff was told it could be
cancer or benign and not when the cancer was confirmed. The trial court granted the motion,
and the Court of Appeals affirmed. This Court, in rejecting plaintiff’s argument that a different
standard should apply, stated:
The “possible cause of action” standard does not require that the plaintiff
know that the injury to her ear, in the form of the advancement of the disease
process, was in fact or even likely caused by the defendant doctors’ alleged
omissions. Neither does the standard require that the plaintiff be aware of the full
extent of her injury before the clock begins to run. . . . [Alfter the [initial

examination] visit, the plaintiff, while lacking specific proofs, was armed with the
requisite knowledge to diligently pursue her claim. Id. at 224-225.]

This Court further noted that once plaintiff was aware of the possible recurrence of
cancer, she already knew that she had delayed treatment in reliance on the defendant doctors’
failure to warn her of the possibility of recurrence. Id. at 225. The Court concluded that the
plaintiff failed to meet the burden of demonstrating that she, as a result of physical discomfort,
appearance, condition, or otherwise, neither discovered nor should have discovered the existence
of her claim.

In Driver v Naini, 490 Mich 239, 243; 802 NW2d 311 (2011), the plaintiff visited his
doctor in 2003. The doctor administered a carcinoembryonic antigen (CEA) test, which showed
a slightly elevated CEA level. The doctor did not order a colonoscopy or take further action. In

2005, the plaintiff was diagnosed with stage IV colon cancer, which had metastasized to his

9
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liver. Id The plaintiff timely filed a notice of intent against the doctor and his professional
corporation on April 25, 2006. In January 2007, the doctor sent a notice of nonparty at fault,
naming another professional corporation for which the doctor worked at the time of the alleged
malpractice. The plaintiff sent the nonparty corporation a notice of intent and moved to amend
his complaint. /d. at 244. The Court of Appeals held that the plaintiff’s claim accrued when he
was diagnosed with colon cancer in 2005, and that the plaintiff had two years to file an action
against the nonparty corporation. Id. at 245. This Court disagreed:
Dr. Niani failed to screen for cancer in 2003 after a test showed that he

had an elevated CEA level. This was the negligent act that formed the basis for

his claim. Because the claim accrued in 2003 and plaintiff discovered the claim

more than two years later, the six-month discovery rule applied. Contrary to the

Court of Appeals’ erroneous conclusion, the November 2005 diagnosis of cancer

was not the negligent act that gave rise to plaintiff’s claim. Accordingly, plaintiff

had six months from November 2005 (i.e., until May 2006) to commence a

medical malpractice action against a// defendants.

There is no dispute that plaintiff timely filed suit within this six-month

period with respect to [the doctor and the first-named corporation] . . . . Plaintiff,

however, first provided [the nonparty corporation] an NOI in March 2007, long

after the six-month discovery period expired in May 2006. . . . Hence, plaintiff’s

complaint was time-barred with regard to [the nonparty corporation]. [/d. at 250-

251.]

| Thus, this Court held that plaintiff discovered his claim when he learned that he had
cancer, not when he learned that the nonparty corporation might have liability or the basis for
that liability.

Had the Court of Appeals majority in the instant case followed the preceding precedent, it
would have concluded that: (a) plaintiff’s cause of action accrued in 2007 or 2008 when
plaintiff’s blood lab tests began showing abnormal and worsening levels of two blood measures
related to kidney function, but Dr. Mishra allegedly did not tell plaintiff of these results or refer
him to a nephrologist; (b) plaintiff discovered his claim no later than January 3, 2011, when he

went to the hospital with flu-like symptoms, was diagnosed with irreversible kidney failure, and

10
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was placed on lifetime dialysis; (c) plaintiff had until July 3, 2011 to discern the legal basis for
his claim and file his medical malpractice suit against Dr. Mishra; and, (d) plaintiff’s medical
malpractice suit, filed sometime after September 20, 2012, was time-barred.

1V.  The Court of Appeals did not give effect to the entire statutory provision as written.

Long-established rules of éfatutory construction require that “courts must give effect to
every word, phrase, and clause in a statute and avoid an interpretation that renders nugatory or
surplusage any part of a statute.” Hannay v Transp Dep't, 497 Mich 45, 57, 860 NW2d 67
(2014) (citation and quotation marks omitted). Moreover, statutes within the same act must be

| interpreted in harmony with the entire legislative scheme. Bush v Shabahang, 484 Mich 156,
167; 772 NW2d 272 (2009).

In the medical malpractice context, the Legislature has concluded that a claim accrues at
the time of the alleged negligence, regardiess whether the plaintiff discovers or otherwise has
knowledge of the claim. MCL 600.5838a(1). As noted by this Court more than 20 years ago,
the Legislature departed from traditional tort concepts in drafting the medical malpractice
statutes. Gebhardt, supra, 444 Mich at 543-544:

Clearly, the Legislature voiced its intent when it amended § 5838 in 1975,
adding the words “regardless of the time the plaintiff discovers or otherwise has
knowledge of the claim” to the end of the first part of the section. . . . Lack of

ripeness, i.e., that not all the clements of the tort have been discovered, is
irrelevant to the two-year limitation period.

Therefore, the claim accrues even if the plaintiff is unable to establish the causal
connection between the alleged act and the injuries suffered. The Legislature then provided only
a limited exception to this general rule. While the common-law discovery rule contained the
language, “through the exercise of reasonable diligence,” which is not contained in MCL
600.5838a(2), the statute here explicitly requires the plaintiff to establish that he or she could not

have discovered the existence of the claim prior to the six-month discovery period. And it

11
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further contains a significant limitation that the Court of Appeals in the instant case overlooked
in that it sets forth the only means by which a plaintiff can establish that he or she could not have
discovered the claim:
The burden of proving that the plaintiff, as a result of physical discomfort,
appearance, condition, or otherwise, neither discovered nor should have

discovered the existence of the claim at least 6 months before the expiration of the
period otherwise applicable to the claim is on the plaintiff. [Emphasis added.]

Thus, a plaintiff may only establish that he or she could not have discovered the claim as
a result of physical discomfort, appearance, condition, or otherwise. Under the principle of
efusdem generis, the general phrése “or otherwise” must refer to items of like kind preceding it:
physical discomfort, appearance, condition. “‘For instance, if someone speaks of using ‘tacks,
staples, screws, nails rivets, and other things,” the general term ‘other things’ surely refers to
fasteners.”™ Weakland v Toledo Engineering Co, Inc, 467 Mich 344, 350 n 1; 656 NW2d 175
(2003) (citation omitted). The Legislature’s choice of words “physical discomfort, appearance,
and condition,” was not an accident. These terms all pertain to a person’s signs and symptoms of
injury or disease. “Sign” is defined as “an indication of the existence of something; any
objective evidence of a disease, i.e., such evidence as is perceptible to the examining physician,
as opposed to the subjective sensations (symptoms) of the patient.” Dorland’s Hlustrated
Medical Dictionary (30th ed). “Symptom” is defined as “any subjective evidence of disease or
of a patient’s condition, i.e., such evidence as perceived by the patient; a noticeable change in a
patient’s condition indicative of some bodily or mental state.” Id

There are no references in the discovery statute to establishment of the causal connection
between the defendant provider and the injury. Under the plain language of MCL 600.5838a, a
plaintiff may only invoke the discovery rule if the plamtiff can demonstrate that there were no

signs or symptoms of plaintiff’s injuries. Once objective signs or subjective symptoms exist, the
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plaintiff has six months to discover the at-fault parties (not difficult to discern because limited to
his or her medical providers), discover the causal connection (which can be done by consulting
those in the legal and medical community), and file suit. The plaintiff may not, however, stick
his or her head in the sand until all the elements of the claim fall in his or her lap. Thus, inability
to establish a causal connection is not a proper basis for invoking the discovery rule. Yet, this is
precisely what the published Court of Appeals opinion in the instant case permits. The opinion
should not continue as precedent.
CONCLUSION AND RELIEY REQUESTED

The Court of Appeals Majority, in a published opinion, has rewritten the discovery
statute pertaining to medical malpractice claims contrary to established precedent and the plain
language of the statute itself. Its construction, which essentially removes the objective “should
have discovered” standard and replaces it with a subjective “actually discovered” standard, has
the potential of affecting the interpretation of at least 265 different statutes and who knows how
many common law doctrines. Amicus joins in defendants/appellants’ request that this Court
either grant leave to appeal or peremptorily reverse the Court of Appeals opinion for the reasons

stated in the dissent.

Respectfully submitted,

WILLINGHAM & COTE, P.C.
Attorneys for Amicus Curiae

Dated: December 28, 2016 B Kimberlee A. Hillock
Kimberlee A. Hillock (P65647)
333 Albert Avenue, Suite 500
East Lansing, MI 48823
517-351-6200

ETeam _fiHillock\ 128034 Jendrusina v Mishral128034amicus.brief. SCt.App.Lv.dos
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L.ist of 29 results for adv: "shouid have discovered”

1. 600.5838a.Medical malpractice claim; accrual; definitions; limitations
Mi 8T 600.58382a Michigan Compiled Laws Annotated Chapter 600. Revised Judicature Act of 1864

Michigan Compiled Laws Annotated
Chapter 600. Revised Judicature Act of 1961
Revised Judicature Act of 1961
Chapter 58, Limitation of Actions

...FN2] or within 6 mdnths after the plaintiff discovers or should havé discovered the existence of the claim, whichever is
later. However, except... :

..of physical discomfort, appearance, condition, or otherwise, neither discovered no